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the record and shall be the sole official 
transcript. Copies of transcripts, ex-
cept those portions granted non-public 
treatment, shall be available from the 
reporter at rates not to exceed the 
maximum rates fixed by the contract 
between the Commission and the re-
porter. As soon as practicable after the 
close of the hearing, the reporter shall 
transmit to the Proceedings Clerk the 
transcript of the testimony and the ex-
hibits introduced in evidence at the 
hearing, except such portions of the 
transcript and exhibits as shall have 
already been delivered to the Adminis-
trative Law Judge. 

(g) Proposed findings of fact and con-
clusions law; briefs. An Administrative 
Law Judge, upon his own motion or 
upon motion of a party, may permit 
the filing of post-hearing proposed 
findings of fact and conclusions of law. 
Absent an order permitting such find-
ings and conclusions, none shall be al-
lowed. Unless otherwise ordered by the 
Administrative Law Judge and for good 
cause shown, the proposed findings and 
conclusions (including briefs in support 
thereof), shall not exceed twenty-five 
(25) pages and shall be filed not later 
than forty-five (45) days after the close 
of the oral hearing. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984] 

§ 12.313 Subpoenas for attendance at 
an oral hearing. 

(a) In general—(1) Application for 
issuance of subpoenas. An application 
for a subpoena requiring a party or 
other person to appear and testify at 
an oral hearing (subpoena ad 
testificandum) or to appear and testify 
and to produce specified documentary 
or tangible evidence at the hearing 
(subpoena duces tecum), shall (unless 
made orally at a hearing) be filed in 
writing and in duplicate, but need not 
be served upon other parties. The appli-
cation shall be accompanied by the 
original and one copy of the subpoena. 

(2) Standards for issuance or denial of 
subpoenas. The Administrative Law 
Judge considering any application for a 
subpoena shall issue the subpoena if he 
is satisfied the application complies 
with this rule and the request is not 
unreasonable, oppressive, excessive in 
scope or unduly burdensome. In the 

event the Adminstrative Law Judge de-
termines that a requested subpoena or 
any of its terms is unreasonable, op-
pressive, excessive in scope, or unduly 
burdensome, he may refuse to issue the 
subpoena, or may issue it only upon 
such conditions as he determines fair-
ness requires. 

(b) Special requirements relating to ap-
plication for an issuance of subpoenas for 
the appearance of commission employees— 
(1) Form. An application for the 
issuance of a subpoena shall be made in 
the form of a written motion served 
upon all other parties, if the subpoena 
would require the appearance of a Com-
missioner or an official or employee of 
the Commission. 

(2) Content. The motion shall specifi-
cally describe the material to be pro-
duced, the information to be disclosed, 
or the testimony to be elicited from 
the witness, and shall show 

(i) The relevance of the material, in-
formation, or testimony to the matters 
at issue in the proceeding; 

(ii) The reasonableness of the scope 
of the proposed subpoena; and 

(iii) That such material, information, 
or testimony is not available from 
other sources. 

(3) Rulings. The motion shall be de-
cided by the Administrative Law Judge 
and his order shall provide such terms 
and conditions for the production of 
the material, the disclosure of the in-
formation, or the appearance of the 
witnesses as may appear necessary and 
appropriate for the protection of the 
public interest. 

(c) Service of subpoenas—(1) How ef-
fected. Service of a subpoena upon a 
party shall be made in accordance with 
§ 12.10 of these rules. Service of a sub-
poena upon any other person shall be 
made by delivering a copy of the sub-
poena to him as provided in paragraph 
(c) (2) or (3) of this section, and by ten-
dering to him the fees for one day’s at-
tendance and the mileage as specified 
in paragraph (e) of this section. When 
the subpoena is issued at the instance 
of any officer or agency of the United 
States, fees and mileage need not be 
tendered at the time of service. 

(2) Service upon a natural person. De-
livery of a copy of a subpoena and ten-
der of fees and mileage to a natural 
person may be effected by (i) handing 
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them to the person; (ii) leaving them at 
his office with the person in charge 
thereof or, if there is no one in charge, 
by leaving the subpoena in a con-
spicuous place therein; (iii) leaving 
them at his dwelling place or usual 
place of abode with some person of 
suitable age and discretion then resid-
ing therein; (iv) mailing them by reg-
istered or certified mail to him at his 
last known address; or (v) any other 
method whereby actual notice is given 
to him and the fees and mileage are 
timely made available. 

(3) Service upon other persons. When 
the person to be served is not a natural 
person, delivery of a copy of the sub-
poena and tender of the fees and mile-
age may be effected by 

(i) Handing them to a registered 
agent for service, or to any officer, di-
rector, or agent in charge of any office 
of such person; 

(ii) Mailing them by registered or 
certified mail to any such representa-
tive at his last known address; or 

(iii) Any other method whereby ac-
tual notice is given to any such rep-
resentative and the fees and mileage 
are timely made available. 

(d) Motion to quash subpoena. At or 
any time before the time specified in 
the subpoena for compliance therewith, 
a person upon whom a subpoena has 
been served may file a motion to quash 
or modify the subpoena with the Ad-
ministrative Law Judge who issued the 
subpoena, and serve a copy of the mo-
tion on the party who requested the 
subpoena. Such motion shall include a 
brief statement of the reasons therefor. 
After due notice to the person upon 
whose request the subpoena was issued, 
and an opportunity for that person to 
respond, the Administrative Law Judge 
may (1) quash or modify the subpoena, 
or (2) condition denial of the applica-
tion to quash or modify the subpoena 
upon just and reasonable terms, includ-
ing, on the case of a subpoena duces 
tecum, a requirement that the person 
on whose behalf the subpoena was 
issued shall advance the reasonable 
cost of producing documentary or 
other tangible evidence. 

(e) Attendance and mileage fees. Per-
sons summoned to testify at a hearing 
under requirement of subpoenas are en-
titled to the same fees and mileage as 

are paid to witnesses in the courts of 
the United States. Fees and mileage 
shall be paid by the party at whose in-
stance the persons are subpoenaed or 
called. 

(f) Enforcement of subpoenas. Upon 
failure of any person to comply with a 
subpoena issued at the request of a 
party, that party may petition the 
Commission, in its discretion, to insti-
tute an action in an appropriate U.S. 
District Court for enforcement of the 
subpoena. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984] 

§ 12.314 Initial decision. 
(a) In general. The Administrative 

Law Judge as soon as practicable after 
the parties have completed their sub-
missions of proof, or after the conclu-
sion of an oral hearing if one is held, 
shall render the initial decision, which 
he shall forthwith file with the Pro-
ceedings Clerk, and a copy of which 
shall be served immediately by the 
Proceedings Clerk upon each of the 
parties. The Proceedings Clerk shall 
also serve a notice, to accompany the 
initial decision, of the effect of a par-
ty’s failure timely to appeal to the 
Commission the initial decision, as 
provided in paragraphs (d) and (e) of 
this section, and the effect of a failure 
of a party who has been ordered to pay 
a reparation award timely to file the 
documents required by § 12.407(c). 

(b) Content of initial decision. In the 
initial decision the Administrative 
Law Judge shall: 

(1) Include a brief statement of his 
findings as to the facts, with references 
to those portions of the record which 
support his findings; 

(2) Make a determination whether or 
not the respondent has violated any 
provision of the Commodity Exchange 
Act, or rule, regulation or order there-
under; 

(3) Make a determination whether 
the complainant is liable to any re-
spondent who has made a counterclaim 
in the proceeding; 

(4) Determine the amount of dam-
ages, if any, that the complainant has 
sustained as a result of respondent’s 
violations, the amount of punitive 
damages if warranted, and the amount, 
if any, for which complainant is liable 
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